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Introduction

Imagine if your work schedule changed from
week to week or even from day to day, jumping
from night shifts to day shifts. Imagine being
scheduled to work 40 hours one week and 15
hours the next, with no expected pattern or
warning of these fluctuations. Imagine paying
for your children’s daycare and trekking across
the city, only to have your manager send you
home without pay, claiming there aren’t enough
customers for you to work your shift. Imagine not
knowing whether you'll earn enough to be able
to pay your rent or utility bills. For many lower-
wage workers, it doesn’t take much imagination
at all to conjure up these scenarios. Unpredict-
able and unstable work schedules leave them

in a constant state of economic instability and
personal turmoil. Unfortunately, for a growing
number of employers, these scheduling practices
are becoming business as usual.

While paying bills and taking care of family

members are

@ high on the list
@ of challenges

that workers in

lower-wage jobs
experience when
they are subject to
erratic scheduling practices,
the harm they face does
not stop there. Workers
‘ experience adverse health
effects, have difficulty find-
ing and keeping childcare arrangements, face
transportation obstacles, have trouble going
back to school to advance their education, and
experience considerable overall stress and strain
on family life." Since their schedules fluctuate so
much, they can'’t predict the size of their pay-

checks. Communities suffer, oo, when workers
can't afford to buy groceries or other goods from
neighborhood businesses. Even the employers
that adopt volatile scheduling practices that
contribute to these problems may face negative
repercussions, as they cope with the significant
expenses associated with high rates of turnover
and low morale.2 Moreover, consumers are in-
creasingly wary of spending their money at busi-
nesses that treat their workers poorly. The ripple
effects of unstable and unpredictable scheduling
are felt in the lives of individuals, in communities,
and throughout the economy.

There are policy and employer practice solutions
to this problem. Such policies and practices

help workers have the time and economic
security they need fo care for their families,
while also helping employers maximize the
value their workers provide. This brief examines
two strategies to improve unstable schedules for
lower-wage workers: guaranteed minimum hours
and reporting pay. Already, some forward-
thinking workplaces employ these strategies,
and numerous unions have negotiated them as
part of collective bargaining agreements. In @
small number of states, they are required by
law. Under guaranteed minimum hours policies,
employers commit to schedule employees for no
less than a set number of hours each week, and
in some cases, employees are compensated at
their regular rate of pay even if they are later
taken off the schedule. Under reporting pay pol-
icies and laws, employees are compensated for
a minimum number of hours in instances when
they are sent home, ensuring they receive the
wages they depend on and can cover the costs
they incurred (e.g., childcare, transportation) to
enable them to show up at work. While these are
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not the only policy solutions® available to address
scheduling challenges facing lower-wage workers,
they are promising strategies worthy of closer
examination.

Although researchers have documented the
business case for these policies,* recent analysis

by Susan Lambert suggests that employers may
not be convinced by arguments about costs of
turnover and the value of providing their employ-
ees with better working conditions. As a result,
voluntary employer action is unlikely; public pol-
icy solutions are needed to address scheduling
challenges on a broad scale.?

The Context for Unstable & Unpredictable Scheduling

Why have lower-wage workers been hit so hard
by erratic scheduling? There are several reasons.
With the rise of what is sometimes called “just-
in-time scheduling,” managers are expected to
carefully control the relationship between con-
sumer demand and expenditures on wages. If
customer traffic or sales seem to be lagging on
a given day, the expectation is that immediate
changes to workers’ hours should ensue.® Just-
in-time scheduling practices are part of larger
trends in business practices — trends that are
increasingly accepted as the norm in hourly-
wage, service sector industries. These practices
disproportionately affect low-income workers,
who are already vulnerable financially. Just-in-
time scheduling contributes to workers’ income
instability, making it difficult to make ends meet;
it may threaten their eligibility for government
income supports; and because workers may not
always be scheduled for enough hours to qualify,
it may limit their eligibility to claim firm-provided
benefits like health insurance and sick days.” In
their rush to cut costs, many corporations are
adopting business practices that seriously com-
promise workers’ well-being.

While workers feel pressure on their pocketbooks
and strain on their home lives, front-line mana-
gers are being pressured too. In the retail indus-
try, managers are often evaluated on whether
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they meet targets for payroll as a percentage of
sales. With minimal control over sales, mana-
gers move quickly to decrease staffing levels
when sales go down 2 In a study of low-level,
non-production jobs at major US corporations in
the retail, transportation, hospitality, and finan-
cial services industries, researchers found that
managers at all firms experienced pressure and
responded by “scheduling to demand.”? Across
industries, employers have adopted labor strat-
egies that “shift risk from the corporation onto
workers, bringing with it instability in hours and
income.”"® For example, one study found that
restaurant workers could be scheduled with a
start time but no end time. Workers were instead
scheduled as “12 BD.” This means that a worker
would arrive at work at noon and then leave when
“business declined” or BD. That could be anytime
and at the discretion of the management.”

Employers now also have technological tools to
help manipulate workers’ schedules in response
to changes in demand.'? Recent news reports
indicate an increasingly widespread use of
software created by such companies as Kronos
Inc. and Dayforce to “optimize schedules” by
breaking them down into small increments of
time and by tracking factors such as sales and
(as in the case of Jamba Juice) weather patterns.
In other words, the software creates schedules



that cut costs, but are highly unpredictable for
workers. The Wall Street Journal referenced
mega-employer Wal-Mart’s use of such soft-
ware in 20093 By 2011, the New York Times
was pointing fo the ubiquity of this software in
the retail and restaurant industries, with other
companies racing to compete with Wal-Mart's
cost-cutting practices.'

In one recent news article, the district manager
of a national chain, Jamba Juice, explained that
weather had a significant effect on the store’s
business. According to a New York Times report-
er who spoke with a manager at Jamba Juice,
“If the mercury is going to hit 95 the next day, for

instance, the software will suggest scheduling
more employees based on the historic increase
in store traffic in hot weather.” This software

also allows managers to schedule in 15-minute
increments: “If the lunchtime rush at a particu-
lar shop slows down at 1:45, the software may
suggest cutting 15 minutes from the shift of an
employee normally scheduled from 9 a.m. to 2
p.m."'> Although scheduling software can benefit
both workers and businesses — if used to accom-
modate workers' preferences, set minimum shifts
and weekly hours, and help employees switch
schedules — the example of Jamba Juice points to
such software’s negative implications.

Irregular schedules are a big issue for me. I'm given my schedule just a day or two ahead
of time. Since | am in college, it’s really important that I'm not scheduled during class.
There’s so much turnover, | don't know my coworkers’ phone numbers in case | need to
switch shifts. Everyone’s hours fluctuate. | have been scheduled for as few as six hours in
a week, and as many as 40, so my paycheck is always different. How is anyone — a student
or parent — supposed to plan their budget with such erratic schedules?

— Retail Sales Associate, New York City;
Member, Retail Action Project (RAP)'6

Workers’ Experiences of Scheduling Challenges

Workers face a variety of scheduling challenges.
This paper discusses policies that address two in
particular: unpredictable scheduling and unsta-
ble scheduling practices. Workers experience
unpredictable scheduling when employers post
schedules at the last minute, change these sched-
ules in “real time” or with little or no notice,
require them to work overtime or extra hours
with no notice, or place them “on call.” Workers
are affected by unstable scheduling practices
when, in order to meet perceived economic
demands, managers make use of fluctuating

schedules (differing shifts from week to week or
from day to day), involuntary reductions of hours,
and involuntary part-time scheduling of workers.”
Unstable scheduling practices lead to wide varia-
tion in the number of hours workers are assigned
from week to week and month to month.'®

These practices are not confined to a handful of
workers in a few industries. Rather, they affect
low-wage hourly workers in jobs with standard
schedules (Monday to Friday, daytime schedules)
and nonstandard schedules (all other schedules),
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part-time workers and full-time workers, and
workers in industries ranging from healthcare to
manufacturing. While there is no national data
on scheduling unpredictability, several studies
demonstrate that it is ubiquitous in some indus-
tries. A study by Susan Lambert found that of 17
major U.S. corporations in the hospitality, air-
lines and package delivery, retail, and financial
services industries, only three gave more than a
week’s notice of schedules.”” The CitiSales Study,
which focused on one maijor U.S. retailer, found
that 59 percent of full-time hourly workers expe-
rienced fluctuations in either the days or hours
of their shifts from week to week.2 In one study,
which drew data from the 2008 National Study
of the Changing Workforce, approximately 50
percent of low-wage hourly workers reported

having limited control over their work hours.?
Many workers also experience involuntary re-
duction of hours, and

many who work
part-time do so
involuntarily.
Nearly 8 mil-
lion American
workers are
currenﬂy work-
ing part-time

of full-time
hourly workers

59% v

schedule fluctuations

“for economic
reasons” — be-
cause of slack
work or business conditions, or because they
could only find part-time work.?2

Implications of Scheduling Challenges

Such scheduling practices are more than simply
inconveniences for workers. They have serious
effects on individuals and families, are linked

to adverse business consequences, and result in
broad economic costs. Unpredictable and unsta-
ble work schedules may contribute to work-family
challenges and employee stress, as well as mar-
ital strife and poor school performance among
these workers’ children.”? Workers with little
control over their schedules and hours struggle to
arrange childcare and transportation and may
have difficulty scheduling doctor’s appointments
for themselves and their families, contributing to
weaker health outcomes.?

Because they are unable to count on a set
number of hours per week, many workers simply
cannot make ends meet. For these workers,
despite having jobs that should ostensibly enable
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them to pay the bills, public assistance often
becomes necessary. Wal-Mart, a business at the
forefront of just-in-time scheduling, is the largest
private employer in the U.S., employing as many
as 1.4 million workers across the country.> A
2004 study found that in California alone, where
the company employed approximately 44,000
workers at the time, reliance by its employees on
public assistance programs cost taxpayers $86
million annually.?¢ The study found that Wal-Mart
employees were 38 percent more likely to use
public assistance programs, such as food stamps
and subsidized school lunches, than the average
for families of employees of all large retail
employers.? It is not just low wages that lead
Wal-Mart workers to rely on public assistance
(though this too is a major problem); it is also
erratic schedules and involuntary part-time hours
that contribute to these workers’ poverty. Like the



failure to pay workers a living wage, unstable
scheduling practices should be seen as a failure
of corporate social responsibility. Meaningful
change will require worker organizing, consumer
advocacy, and public policy solutions.

While some businesses and business associations
claim that scheduling challenges are inevitable
in today’s economic context, the evidence sug-
gests that this is not the case. For example, in
one study of a national women's clothing retailer,
researchers found that despite the fluctuation in
a relatively small portion of weekly store hours,
80 percent of store hours were stable over the
course of the year.2¢ While the fluctuating hours
caused problems for those workers affected,

the high percentage of stable hours suggests
that businesses may not need to vary hours to
the degree assumed.?” Moreover, the findings
suggest that policies requiring advance notifi-
cation of schedules are feasible for employers.

the quality of customer service while lowering
turnover costs.>

Many businesses make better scheduling choices.
As one researcher writes, some highly successful
retail chains, such as QuikTrip, Trader Joe's, and
Costco, “have demonstrated that, even in the
lowest-price segment of retail, bad jobs are not a
cost-driven necessity but a choice.”* This state-
ment is reinforced by an in-depth comparison

of warehouse retailers Costco and Sam'’s Club.
Researchers found that Costco, which guaran-
tees minimum hours at higher rates of pay and
better benefits, also enjoys lower turnover costs
and has posted higher stock prices than Sam’s
Club.%* Though employers like Costco may not
take advantage of all the tools at their disposal
to provide scheduling stability, they have taken
steps in that direction. Research shows that
retailers that under-invest in labor, inc|uding by
instructing managers to manipulate staffing levels

The union actually requires the company to pay if they bring you into work. If they make
you work for three hours, they still have to pay you for four hours. If after four hours they
want you to leave, they don't have to pay you, but they can’t force you to leave if you are
scheduled. They can ask you to leave and they won't pay you. So if you come in and'work
two hours then they say go home, they still have to pay you for four hours.

As the authors of the study note elsewhere, “By
capitalizing on the stability in the business rather
than on its instability, employers can implement
scheduling practices that pass a greater propor-
tion of the regularity in hours and staffing needs
on to workers.”?' Another study points to the
business case for allowing workers more input on
scheduling. The CitiSales Study found (and man-
agers believed) that offering workplace flexibility
to hourly workers improves refention of talented
employees. This in turn raises productivity and

- Certified Pharmacy Technician, Chicago®

in response to every dip in sales, may be hurting
their own performance. Instead of automatically
cutting labor in response to short-term pressures,
“stores should strive to find the staffing level

that maximizes profits on a sustained basis. In
many cases, that will mean adding workers.”3
By cross-training employees, eliminating waste

in other areas, and empowering employees to
make decisions,® managers can keep staffing
levels stable in the face of fluctuations in demand
while ultimately boosting their bottom line.
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Although avoiding unstable and unpredictable
work schedules is potentially profitable, there

is also reason to believe that the business case
may not sufficiently compel employers to adopt
these policies. As Lambert notes, recent trends in
business models and corporate sirategies have
made worker performance less relevant to firm
profitability.?” If firms have employed strategies to

minimize the costs of turnover and render workers
easily replaceable, they may not be convinced
that improving low-wage job quadlity is a worth-
while business goal. As the recommendations
below suggest, this points to the importance of
public policies to address scheduling challenges.
Relying solely on voluntary employer action will
not suffice.

Experiences with Minimum Hours and Reporting Pay

Despite the grim realities for many workers who
experience scheduling challenges, other workers
are reaping the benefits of more progressive
policies that also benefit employers.

Guaranteed Minimum Hours Policies

Under guaranteed minimum hours policies,
employers guarantee that workers will receive
no less than a set number of hours each week
at their usual rate of pay. An employee may
receive more hours

oo than guaranteed.
Under some
models of these
policies, if an
employer is unable to
provide the requisite num-
ber of hours, the worker
will still be paid as though
s/he worked the agreed
minimum number of hours.
The home care staffing
agency Cooperative Home Care Associates
illustrates this more robust model.

These policies restore stability to employees’
lives. Knowing they can count on receiving at
least a designated number of hours per week
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means that they can adhere to a budget,
anticipate their ability to pay bills, and meet their
families’ basic needs.

New York City-based home care staffing
agency, Cooperative Home Care Associates
(CHCA), has had a guaranteed hours program
for over 20 years. The program was developed
in part because wages for caregivers are rela-
tively low. As Michael Elsas, President of CHCA,
explains, “With these low wages... you need to
work a certain number of hours in order to feed
your family.”%® For CHCA, minimum hours are
set at 30 hours per week. That means that for
workers in the program, CHCA will guarantee
at least 30 hours of pay, even if in a given week
there are not 30 hours of work available. How-
ever, the program places certain conditions on
workers who choose to participate (see box on
CHCA's minimum hours program for more infor-
mation). Elsas notes that the program requires
careful management. The organization devel-
oped its own software and management system
to effectively coordinate cases for the workers;
this is particularly helpful because part-time
client care is typically bundled together to get to
30 hours. The added effort, however, is worth-
while in an industry that sometimes struggles to



retain dedicated caregivers, who may leave the hours—a policy the company has maintained for

field to seek more reliable employment.?? With close to 30 years. At the store, which specializes
careful management and planning, the program in the sale of bulk goods, part-timers are guar-
satisfies both the needs of the employer and em-  anteed at least 24 hours per week. Significantly,
ployees’ needs for sufficient hours and increased ~ Costco has low turnover rates, particularly in the
economic security. context of an industry that is known for

especially high rates of turnover. (See box on

Retailer Costco also offers many of its part-time Costco core hours for further information.)
workers a guaranteed minimum number of

The Nuts and Bolts of Cooperative Home Care Associates’ Minimum Hours Program

Home care staffing agency CHCA has a mix of longer-term, higher-hour
cases and shorter-term, lower-hour cases. The company’s guaranteed hours
program aims to provide workers with sufficient hours to make ends meet,
while also allowing the company to cover its caseload with appropriate staff-

ing. CHCA's workers are guaranteed pay for 30 hours of work per week, even
if 30 hours of work are not available. But they must meet certain conditions to qualify
for the program each week. Workers must:
« Participate in a weekday on-call worker pool by phoning in to the office each morning
and being prepared to leave for an assignment immediately.
» Be available to work on call every other weekend if they don't have a permanent case that week.
= Notify coordinators in advance if they are unavailable to work on a certain day. That day’s hours
are deducted from the worker’s total hours. If the worker doesn’t notify the coordinator ahead of
time, she won't be eligible for guaranteed hours that week.
» Have worked at CHCA for 5,460 hours, or approximately three years of full-time employment.

A primer on the program by the Paraprofessional Healthcare Institute (PHI) gives several examples of
how the program works:

» Mary has a regular home care case that requires her to work three days a week for four hours
at a time. She calls in on the days she is not with her client. The agency does not have a case for
her, so she is paid for 12 hours of work and 18 guaranteed hours, for a total of 30 hours.

« Latetia has no permanent case for the week. She calls in daily and works one 8-hour replace-
ment case. She tells her coordinator she cannot work on Thursday. She is paid for 8 hours of
work and 16 guaranteed hours (22 hours minus the 6 hours on Thursday she was unavailable).

Under this program, workers essentially agree to give up some flexibility in their schedules in order
to be guaranteed a set number of hours or defined pay level. The on-call requirement means that
workers face a trade-off between stability and predictability when they enter this program. Of the
company’s 1000 direct care workers, roughly one-third (370) participate in the program.#°
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Securing Core Hours: The Costco Curve

When you're buying toilet paper or frozen pizzas in bulk at Costco, you're probably not thinking
about how many hours the cashier will be working next week—or whether she will have trouble sup-
porting her family if she can't get a certain amount of time on the clock.

Fortunately, Costco’s ahead-of-the-curve employee agreement means the Al
cashier doesn’t have to worry about those things either.

Costco, long a leader in efficient, effective employment policies, mentioned in a
CLASP audio conference in December 2009 that all part-time Costco employees receive

their schedules at least two weeks in advance and are guaranteed a minimum of 24 “core
hours” per week. Since retail employers aren’t legally required to guarantee minimum hours,
and most don’t, CLASP interviewed Costco’s Assistant Vice President of Human Resources, Mike
Brosius, to get the details on this policy.

Costco'’s policy of 24 core hours dates back to 1985, with 20 hours guaranteed before 1985. While
about half of Costco’s employees are full-time, roughly 45 percent of Costco employees work “stan-
dard” part-time and are eligible for core hours. On their date of hire, all Costco workers receive a
copy of the company’s Employee Agreement, which establishes the guarantee of a minimum of 24
hours per week for standard part-time employees.

For a mom depending on a paycheck, that security can be a huge relief and helps make sure the
mortgage, rent, or grocery bill are not subject to weekly fluctuations in take-home pay.

“We want people to work for us who consider us a career,” Brosius explained. “Long-term employees
are more productive and serve the needs of our customers better. So we give our employees what's
fair and what they need to make a living.”

Costco’s minimum hours policy has contributed to one of the lowest employee turnover rates in the
retail industry, at just 11 percent annually. Although tough economic times are also a factor in an
employee’s decision to keep a job, Costco’s turnover rate prior to the economic downturn was sfill only
about 17 percent. For the retail industry, those numbers are impressively low.

Costco'’s policy on “core hours” does not apply to everyone; in addition to the roughly half of employ-
ees who work full-time, approximately 3 percent of employees work limited part-time or are in a
special program for college students. These are workers who work fewer than 24 hours per week,
perhaps because they have other full-time jobs or are employed seasonally when not in school.

But for standard part-time workers, Costco takes its core hours program seriously.

“Employees can call Human Resources to let us know they’re not getting core hours, and it will be taken

I’

care of the next day,” Brosius said. “But that has never happened.”

That's great news for part-time Costco workers trying fo plan ahead and make ends meet.

8 = Tackling Unstable and Unpredictable Work Schedules




We have thirty-five patients on the medical surgical floor, and three CNAs. If the
patient census is low, for example if it goes down to ten, they call one or two of the
CNAs around 4:30 in the morning and their shift will get cancelled for the day. It affects
the monthly budget. | pay for daycare, gas, food—and I'll struggle to see how I'm going

to make ends meet.

Reporting Pay Laws and Policies

These laws and policies, which are sometimes
called “show up pay,” compensate employees for
a minimum number of hours during a work shift
for which they have been scheduled, even when
the employee is sent home because the employer
has no work for him or her to perform.“* While
employees may still be sent home from work,
they are guaranteed one or more hours of pay
to offset the expenses associated with showing
up at work (transportation, childcare, etc.). In fact,
when employers are required to provide report-
ing pay, they often find work for employees who
would have been sent home without pay.

While some employers voluntarily adopt such
policies, several states have statutes, administra-
tive regulations, and/or wage orders that require
such policies to be in place. See Appendix 1 for
an overview of state laws related to reporting
pay. Although these laws provide an important
safeguard for workers facing erratic scheduling,
evidence suggests they are not always well-
enforced or well-known. According to a 2012
study of retail workers in New York City, only 15
percent of surveyed workers reported receiving
the full four hours of pay required by state law
when they were sent home from work early.#4

Another mechanism for establishing reporting
pay or minimum hours policies is collective
bargaining. Some unions have negotiated
reporting pay as a part of their contracts. These
include contracts that cover healthcare workers,

— Certified Nursing Assistant, Chicago*

airport security workers, government employees,
and others. See Appendix 2 for examples of
reporting pay clauses in collective bargaining
agreements (CBAs). Some union contracts also
have minimum hours provisions. (See box on
Bloomingdale’s CBA for more information.)

“Call-in pay” rules are another related policy
meant to address scheduling challenges. Under
these rules, when an employee is called in to
work at a time when s/he is not on the schedule,
the employee may be entitled to be paid for a
minimum number of hours. In some cases, s/he
may be paid at a premium rate. Like reporting
pay, call-in pay provisions exist in CBAs and

in state laws, and some employers voluntarily
adopt such rules. In state law, the vast majority
of call-in pay rules apply only to state employees.
However, work underway in New York seeks to
change that. (See box on reforming New York
reporting pay laws for further information.)

While reporting pay policies and laws provide
important protection for workers who are sent
home early from work, they often include
exceptions and exemptions that limit their effec-
tiveness. Moreover, particularly for workers who
are covered under state laws, enforcement can
be difficult; workers face considerable risks in
filing complaints and may not feel these risks are
worth taking, given the paltry damages awards
most laws provide. As it stands, the burden for
enforcing these rules falls heavily on vulnerable
low-wage workers. 45
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Bargaining for Better Scheduling: Bloomingdale’s Flagship Store in NYC

In 2012, workers at Bloomingdale’s New York City flagship store secured one of the best examples of
a collective bargaining agreement that addresses critical scheduling issues
facing hourly workers. The president of Local 3 United Storeworkers of the
Retail, Wholesale and Department Store Union (RWDSU), Cassandra Ber- AR
rocal, called the contract “a miracle on 59th Street,” adding that it would
“improve the lives of our members for many years to come.” The contract

includes minimum hours provisions, as well as other crucial protections such as
advance notification of scheduling, worker input into scheduling, and protections against
overscheduling/late shifts.

Full-time Bloomingdale’s employees are guaranteed 37.5 hours of work per week. Part-time
workers have a regular schedule of at least 20 hours per week. They work on average 20-25 hours
per week, but can also pick up additional hours. If they are working full-time hours, the union can
make the case to have them reclassified as full-time.

Other provisions in the contract reduce unstable and unpredictable scheduling. For example, workers
must be notified of their schedule at least 21 days in advance of the workweek. Changes to the
schedule cannot be made without at least one-week notice. In addition, employees can make requests
regarding scheduling and select permanent non-rotating days off. To maintain full-time status, employ-
ees must be available at least 32 hours per week. The contract also restricts the number of “late nights”
for which employees can be scheduled. If workers” hours are reduced to part-time for a period due to
seasonal fluctuations, they are given preference for future opportunities that would restore their hours.#”

In its statement, the union said the contract would “have industry-wide implications because it comes
as many retfail workers struggle with underemployment and find it difficult to get the hours they want
and deserve. Members of Local 3 only have these scheduling guarantees because they are covered by
a union contract. A recent study of the retail industry in New York City revealed that only 17 percent
of workers have a regular schedule.”®

Scheduling is really important to me because | am the caregiver for my elderly father.
Thankfully, my hours are guaranteed each week because of the union, so my paycheck
is steady even if my shifts change. Next year, | will get to choose several shifts six months
in advance, and the rest | will get at least a week notice. Then | will be able to plan
my family’s doctor appointments for my days off without having to take a personal, or
vacation day. This kind of stability balanced with flexibility really makes a difference for
balancing work with my family life.

— Retail Sales Associate, New York City;
member, Local 1S Retail, Wholesale and Department Store Union (RWDSU, UFCW)#
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Reforming the New York Reporting Pay Law to Include On-Call Shifts

Retailers are increasingly scheduling workers for “on-call” or “call-in” shifts,
wreaking havoc on workers' lives.*® On-call scheduling requires workers to
call their employer one to two hours before their shift to find out if they must

report to work, preventing workers from having any advance notice of their

schedules, ability to plan their lives, or know how much their paychecks will be. This

practice requires workers to be available for work at no cost to the employer, without any

guarantee of having paid working hours. If workers aren’t available, they are disciplined for

a “no show.” Mothers and other caregivers are disproportionately impacted, forced to arrange
childcare or eldercare at the last minute. The Discounted Jobs report found that more than half of
mothers and caregivers surveyed were required to be available for on-call shifts.5' This abusive just-in-
time scheduling practice also hinders workers from obtaining other jobs to bring them to full employ-
ment or being successful students.

The New York State reporting pay law®? provides: “An employee who by request or permission of the
employer reports for work on any day shall be paid for at least four hours, or the number of hours in
the regularly scheduled shift, whichever is less, at the basic minimum hourly wage.”*® The interpretation
of “reports for work” has generally been physical presence in the workplace. Under federal law, if a
worker is “engaged to wait” she must be paid; if “waiting fo be engaged,” she need not be paid.>* We
believe that when workers are required to call in for shifts and are disciplined for not being available,
that time should be considered time “engaged to wait” as the retail worker’s time is being restricted by
her employer.5> Adding a minimum shift pay to on-call shifts would likely curb the industry practice or
at least offer workers pay for being required to be available without a guarantee of work.

In addition to legislative solutions, organizing and corporate accountability campaigns at major
refailers can help curb this practice. The Just Hours New York campaign seeks to tackle the emerging
crisis of underemployment and restore fair and stable hours for retail workers through policy, organ-
izing, and legal solutions. In 2012, workers at Abercrombie & Fitch'’s flagship store in New York City
formed a Retail Action Project (RAP) Just Hours committee® to take on the company’s abusive on-calll
shifts. Workers experienced significant fluctuations in hours along with frequent on-call shifts. RAP
members in the store launched a public campaign and petition, and witnessed a reduction in on-calll
shifts at their store.

Strengthening the New York State reporting pay law will help curb abusive on-call scheduling
practices. Just Hours New York seeks to redefine what it means to “report to work” to include a shift
pay for when workers are required to call, email, or text their employer within 24 hours to determine
if they are scheduled to work. The reporting pay law was originally enacted to guarantee workers a
minimum income if they were sent home early. With the spread of on-call scheduling practices, reform-
ing reporting pay laws to cover on-call shifts is a promising solution for bringing more predictability
and stability to low-wage workers’ schedules.
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During our many years working here, we have seen the company transform from a law-
breaking employer that paid us below the legal minimum wage and provided no benefits
whatsoever into an upstanding small retailer. It's hard to believe that through organizing,
we not only won back our unpaid wages (over $19,000)—but we now have jobs that offer
steady raises, guaranteed hours and paid leave. We have had three healthy children-and
now that we have a union, our jobs provide the stability and living wages that help our
family thrive.

— Retail Stock Lead and Retail Sales Associate, husband and wife at same retail outlet in New York City;
members, Retail, Wholesale and Department Store Union (RWDSU, UFCW)>

Recommendations

Workers who experience scheduling instability Organizing

and unpredictability face challenges to their - Advocates should expand

family lives, economic security, health, and well- on worker organizing L/ .
being. Furthermore, the increasingly common efforts to identify D

business practices that lead to scheduling chal-

strategies for establishing (‘

lenges may also have negative consequences for minimum hours policies and for giving voice

businesses. To reverse the trend toward just-in- to those most affected by the absence of

time scheduling and reduce its most harmful supportive practices and policies.
effects, we offer the following recommendations: - Advocates should support workers taking

legal action when workers experience dis-

Enforcement
= State labor standards en- .

criminatory scheduling practices.

Advocates should develop the leadership

forcement agencies should of workers to raise public awareness about

ensure that existing reporting abusive scheduling practices, model em-

pay laws are enforced. This includes edu- ployer practices, and policy solutions.

cating employers and employees about the . Advocates should educate workers

statutes and regulations where they do exist. about their reporfing pay rights and help

+ State reporting pay laws should be amend- them recover unpaid wages if those rights

ed to increase damages awards for viola-

are violated.

tions, thereby motivating vulnerable workers
to take the risks inherent in filing complaints, [ YEPEEN

and include reimbursement of legal fees.>® - Advocates and government '

Moreover, workers need protection from officials should raise public

refaliation for filing complaints. awareness of reporting pay =
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Legislation
Legislators should oppose

laws where they exist using various outreach
strategies, including community organizing,

distribution of written materials, and signage.

Advocates and labor groups should raise
awareness among unions about the utility
of reporting pay clauses in collective bar-
gaining agreements. They should encour-
age unions, particularly ones with many
members in service jobs, to negotiate such
clauses in their contracts.

Advocates and “high road” employers
should raise awareness about existing mini-
mum guaranteed hours policies. Employers
with such policies should encourage other
corporations to adopt similar policies. Advo-
cates should urge unions to consider negoti-
ating for such programs.

Advocates should raise consumer awareness
of the good or bad scheduling practices of
cerftain companies, encouraging them to
patronize businesses that have fair policies.

anti-union bills, such as
“right-to-work” legislation,

and encourage bills that make organizing
easier and prevent intimidation of workers
seeking collective bargaining rights.
Legislators and advocates should work

to pass laws, regulations, and/or wage
orders that require employers to provide
reporting pay.

Legislators and advocates should work to
pass laws that require minimum guaranteed
hours. At the same time, new legislation
should be written carefully to avoid any
unintended consequences, such as the
possibility that employers will do away with
schedules entirely in the face of such laws.*
Legislators and advocates should work to

Regulation

pass other laws that may secure more
stable scheduling practices for workers.
Such laws include: advance notification
of schedules, right to request workplace
flexibility and predictable hours, part-time
equity bills, laws governing on-call work,
and protections for temporary workers.
Legislators should expand worker protec-
tions as contained in the Fair Labor Stan-
dards Act (FLSA) to protect workers from
exploitive scheduling practices.s°

Government agencies
shou‘ld crc.aot? job
quchty criteria .

for the receipt of government subsidies

or contracts, including criteria regarding
scheduling issues, such as minimum hours
and reporting pay. In addition, related
accountability measures should be estab-
lished including clawbacks®' that rescind
subsidies if employers or contractors do not
meet job quality criteria set in the original
subsidy agreement, statute, or regulation.
Government agencies should encourage the
creation of community benefits agreements
and assist in the creation of agreements

that will set job quality standards such as
minimum hours and reporting pay.

The U.S. Department of Labor’s Wage and
Hour Division should revisit the “on-calll
worker” classification in the FLSA to assess if
workers affected by last minute call-in prac-
tices should be included in these protections.
The U.S. Department of Labor’s Wage

and Hour Division should review the FLSA
“on-call worker” classification and invite
testimony on expanding protections for
these workers.

A joint publication by Center for Law and Social Policy, Retail Action Project, and Women Employed = 13



Appendix 1

States with Reporting Time Pay Requirements

*Endnotes 62-66

employees in
specific industries,
including the
mercantile trade
and restaurant
industries.

for duty (by request or
permission of the employer)
must be paid a minimum
of four hours of pay at her
regular rate. For restaurant
and hotel workers only two
hours are required to be
paid.

can be waived if an
employee is regulquy
scheduled to work
fewer than four
hours, but specific
requirements must be
met.

California Non-exempt If an employee reports to | No pay is required Cal. Code Regs. tit. 8,
employees in work when required, but | when: § 11010(5) - 11150(5)
specific industries, is given less than half of el s e e (2013)
including the the usual/scheduled day’s begin or continue California has 17
mercantile, public | work, the employee must d0e o threats T AR G
housekeeping, be paid (at her regular o emol . ber of

ployees or covering a number o
and amusement/ rate of pay) for half of oroperty o when industries. Many of
recreation the usual/scheduled day’s recommended by these orders contain
industries. work, but not less than two | authorities; B ———

hetslnenmersitianiiour (b) public utilities fail | “reporting time pay.”
hours. Other provisions PSRN VO Sy The stat
N pply electricity, e state agency
apply to S'IfUOfIOI:IS where water, or gas or there | publishes a 50-
a worker is required .to . is a failure in public | page booklet to help
rep'ort for a second fime in utilities or the sewer | determine which order
a single workday. system; or applies to a particular
(c) the inferruption business or occupation.
of work is due to an | (Each wage order is
act of God or other | approximately 10 pages
cause not in the long in small type and
employer’s control. | must be “posted where
employees can read it
easily.”)
Connecticut Non-exempt An employee who reports | This requirement Conn. Agencies Regs.

§31-62-A2, B2, C2, D2,
E1 (2013)

In Connecticut, this
“minimum daily
earnings” requirement
is set out in separate
wage orders that apply
to workers in certain
industries. Some of the
wage orders (covering
laundry, dry cleaning,
and beauty shop
workers, for example)
are not readily available
online.
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District of
Columbia

Massachusetts

New
Hampshire

New Jersey

Non-exempt
employees.

Most non-exempt
employees,
except employees
of charitable
organizations.

Most non-exempt
employees,
except employees
of counties or
municipalities.

Non-exempt
employees.

If an employee reports for
work under general or
specific instructions but is
given no work or is given
less than four hours of
work, the employee must
be paid for at least four
hours. The daily wage shall
be calculated as follows:
payment at the employee’s
regu|or rate for the hours
worked, plus payment at
minimum wage for the
hours not worked.

If an employee is (a)
scheduled to work three or
more hours and (b) reports
at the time set by the
employer (and no work is
provided), the worker must
be paid for at least three
hours at no less than the
minimum wage.

If an employee reports to
work at the emp|oyer's
request, she must be paid
not less than two hours’
pay at the regular rate of

pay.

If an employee reports to
work at the emp|oyer's
request, she must be paid
for at least one hour at the
applicable wage rate.

If an employee is
regularly scheduled
for less than four hours
a day, such employee
shall be paid for

the hours regularly

schedu|eo|.

An opinion letter
issued by the state
agency notes that, if
a worker is, in good
faith, scheduled to
work fewer than three
hours, she must only
be paid for the time
actually worked and
the three-hour rule
does not apply.

No pay is required if
the emp|oyer makes

a good faith effort to
notify an emp|oyee not
to report to work.

No pay is required

if the employer has
made available to

the emp|oyee the
minimum hours of
work agreed upon by
the employer and the
emp|oyee prior fo the
commencement of the
workday involved.

D.C. Code Mun. Regs.
tit. 7 § 9071 (2013)

This “minimum daily
wage” requirement is o
statutory obligation.

455 Mass. Code Regs.
2.03 (2013)

This requirement

(called the “three-hour
rule” by the agency
that administers it) is
set out in regulations
implementing the
Massachusetts minimum
fair wage law.

N.H. Rev. Stat. Ann. §
275:43-a (2013)

This is a statutory
requirement.

N.J Admin. Code §
12:56-5.5 (2013)

This is a statutory
requirement.
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New York

Oregon

Non-exempt
employees in
specific industries,
including the
restaurant and hotel
industries.

Employees younger
than 18 years old.

The requirements vary None.

under different wage
orders. For example, in
the restaurant and hotel
industries, an employee
who (by request or
permission) reports for
duty must be paid at least
three hours for one shift or
the number of hours in the
regularly-scheduled shift,
whichever is less. Other
specific minimum payments
are required when workers
were scheduled to work
two or three shifts. In the
wage order that qpp|ies to
“miscellaneous industries
and occupations,” an
employee is entitled to a
minimum of four hours

of pay, or the number of
hours in the regularly-
scheduled shift, whichever
is less. The rate of pay
varies under the wage
orders, but seems to be
based on the minimum
wage (with specific
provisions for tipped
employees).

A minor who is required None.

to report for work must be
provided sufficient work to
earn at least one-half of the
amount earned during the
minor’s regularly scheduled
shift or be paid reasonable
compensation if the work is
not provided.

(continued on next page)
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N.Y. Comp. Codes R.
Regs. tit. 12, § 142-2.3
(2013)

These “call-in” pay
provisions are set out in
separate wage orders
that apply to specific
industries. There is no
call-in pay provision

in the wage orders for
the building services
industry or for farm
workers.

Or. Admin R. 839-021-
0087 (2013)

This is a statutory
requirement.



Oregon
(continued)

Puerto Rico Employees in

the construction;
quarrying; ice
cream; lumber and
wood products;
metal furniture;
doors and
windows; straw,
hair, and related
producfs,' |qunc|ry
and dry cleaning;
transportation;
general agricultural
activities; and
stone, clay, glass,
cement, and related
products industries.

Rhode Island

Non-exempt
employees.

(continued from previous page)
Reasonable compensation
means the greater of:
(a) the amount
the minor receives for
one hour of work at her
regular rate of pay; or

(b) the amount determined

by multiplying the minor's
regular rate of pay by
one-half of the hours the
minor was scheduled to
work.

An employee is guaranteed | The requirement does

at least four hours of pay
at the regular rate.

An employer who requests
or permits an employee

to report for duty at the
beginning of a shift must
either provide three hours
of work or three hours

of pay to that employee.

A separate provision

states that non-exempt
retail employees must be
guaranteed at least four
hours’ work on Sundays or
holidays at time-and-a-hallf.

not opp|y when:

(a) the employer
notifies the employee
before the end of her
previous work shift
not fo report; or

(b) acts of God
prevent the
performance of work.

Administrative
regulations confirm
that no pay is required
if an employee is
prevented from
working a normal shift
by events beyond the
employer’s control or
by acts of God.

Minimum Wage Board
Reg. No. 7; Mandatory
Decrees 7, 11, 15, 20,
22,23, 24, 25, 37, 38,
41, 44, 50, 57, 67

R.I. Gen. Laws. § 28-12-
3.2 (2012)

This is a statutory
requirement.
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Appendix 2:
Collective Bargaining Agreements with Reporting Pay Clauses

Following are examples of collective bargaining agreements that include reporting pay clauses. These are the
product of a broad Internet search and are not meant to be an exhaustive list.

Parties to the Collective Industry/Description of Reporting Pay Details
* Army Fleet Support Aviation maintenance for the | Clause 10.12 states that, so long as s/he is not told in
(AFS) U.S. Army and Air Force (AL). | advance not to report to work, an employee who is
scheduled for work will be paid for four hours of work,
whether or not such work is available. Exceptions exist
for circumstances beyond the control of management,

= International Association
of Machinists and
Aerospace Workers )
(IAMAW). American such as natural disasters.s”
Federation of Labor and
Congress of Industrial

Organizations (AFL-CIO)

= State of Oregon's Government workers (OR). Clause 40.3 states that when an employee who is
Department of scheduled to work, reports for work and is released,
Administrative Services s/he shall be paid the equivalent of two hours’ pay.

- Oregon Public When an employee actually begins his/her scheduled

Employees Union shift, the employee shall be paid for the remainder of

(OPEU), Service the scheduled shift. An exception to this rule exists when

. there are inclement or hazardous conditions.®®
Employees International

Union (SEIU) Local 503

= Northern Michigan Food workers, maintenance Art. 9, Section H states that an employee who reports
University workers, and police officers for scheduled work and finds no work available will
- American Federation (MI). receive three hours of pay at the employee’s regular

straight time rate.’

of State, County and

Municipal Employees

(AFSCME) Local 1094

» Kaiser Permanente Frontline healthcare workers | Clause 9.A for the Northern Region of CA states that
- SEIU United Healthcare including respiratory care if a scheduled employee reports to work and the

Workers West (UHW) practitioners, dietary staff, employer is unable fo utilize the employee, s/he may

environmental services staff, leave work and be paid for his/her regular shift, not

and nursing staff (CA). to exceed eight hours, excluding shift differential. The

section will not apply if the lack of work is outside the
employer’s control, if the employer makes a reasonable
effort to notify the employee at least two hours before
his/her scheduled time, or if the employee fails to
provide his/her current telephone number. Clause 9.8
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Appendix 2: Collective Bargaining Agreements with Reporting Pay Clauses

Parties to the Collective
Bargaining Agreement

Industry/Description of
Business (State)

Reporting Pay Details

for the Southern Region of CA states that when an
employee who is scheduled to report for work is unable
to be utilized, and when the reason(s) for lack of work
are within the control of the employer, the employee will
be paid for two hours at the regular rate. There is an
exception under this clause for acts of God or failure of
utilities, so long as the employer makes a reasonable
effort to inform the emp|oyee not to report for work at
least two hours before his/her scheduled shift.”

= San Francisco
International Airport

= Airport Workers United,
SEIU Local 1877

Airport security workers (CA).

Clause 2.6.2.1 states that if an employee reports for a
scheduled shift or is traveling to work for a scheduled
shift and the employer notifies him/her that work is not
available, the employee will be paid for four hours or
half of his/her scheduled shift, whichever is greater.
This also applies to an employee who starts a shift and
is released prior to four hours or half of the scheduled
shift, whichever is greater.”’

= Mechanical Contractors
Association of
Metropolitan
Washington, Inc.

= Plumbers Local 5,
United Association
of Journeymen and
Apprentices of the
Plumbing and Pipefitting
Industry of the U.S. and
Canada, AFL-CIO

Contractors who build and
service plumbing, heating,
ventilation, air conditioning,
and refrigeration systems (MD,
VA, DC).

Clause 127 states that an employee who reports for
work and is informed that no work is available shall
receive two hours at the regular hourly rate, unless s/he
was notified before leaving his/her home not to report.
An employee who reports and is assigned work shall
receive at least four hours’ pay. Exceptions exist when
strike conditions or stoppage of work make it impossible
to work, or an employee leaves work of his/her own
accord.”?

= City of Chicago

= Pipe Fitters Local 597,
United Association
of Journeymen and
Apprentices of the
Plumbing and Pipefitting
Industry of the U.S. and
Canada, AFL-CIO

Pipe fitters (IL).

Clause 5.4 states that when an employee reports for a
regularly scheduled shift, the employee shall receive a
minimum of two hours’ work or pay at the employee’s
regular hourly rate, unless the employee was told at
least three hours prior to the beginning of his/her shift
not to report, except for reasons beyond the employer’s
control. If an employee works more than two hours s/he
shall receive a minimum of four hours’ work or pay for
that day. If an employee works more than four hours,
s/he shall receive a minimum of eight hours’ work or
pay for that day.”
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Appendix 2: Collective Bargaining Agreements with Reporting Pay Clauses

Parties to the Collective Reporting Pay Details
Bargaining Agreement

= State of Oregon's Clause 25.2 states that an employee who reports to

Industry/Description of
Business (State)

Government workers (OR).

Department of
Administrative
Services, on behalf
the Department of
Environmental Quality

= AFSCME Local 3336

work and is immediately released shall be paid for four
hours, unless the scheduled shift is less than four hours
in duration, in which case the employee is paid for

the entire shift. When an employee actually begins the
scheduled shift, s/he shall be paid for the remainder of
the scheduled shift. An exception to this clause exists in
the event of inclement or hazardous conditions.”

= McKenzie Willamette Healthcare (OR).

Medical Center
= SEIU Local 49

Article 26 states that any employee who is requested
to report for work and not put to work shall receive
four hours’ pay. The section does not apply if the
lack of work is outside the employer’s control, or if
the employer makes a reasonable effort to notify the
employee by telephone not to report to work at least
two hours before his/her shift is scheduled to begin.”

= Legacy Emanuel Non-professional hospital

Clause 6.1 states that all employees reporting or

Hospital workers (OR). scheduled for work or requested to report for work shall
- SEIU Local 49 be guaranteed no.t less than four hours of employment
on the day reporting.”¢
= Kaiser Foundation Healthcare (OR and WA). Clause 18.1 states that an employee who is scheduled

Hospitals and Kaiser
Foundation Health Plan
of the Northwest

= SEIU Local 49

to report for work, and is permitted to come to work
without receiving prior notice that no work is available,
will receive a minimum of four hours’ pay at his/her
regular rate.””
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NOTES FOR APPENDIX 1:

¢ Information in this chart compiled by Ellen Neely and Lauren French.

63 To compile this information, we reviewed materials available on the website of the state agency in each state that appears
to have responsibility for wage/hour issues, along with available online statutes and administrative regulations. We have

not reviewed case law, pending legislation, or other materials that could change the applicability of the various statutes and
orders described above.

¢4 State minimum wage statutes contain a variety of exemptions that identify workers who are not protected by the statutes’
provisions (sometimes including the reporting time pay provisions). These exemptions vary from state to state, but many
statutes exempt outside salesmen and employees of religious orders, as well as employees who fall into the administrative,
professional, and executive exemptions outlined in the federal Fair Labor Standards Act.

¢5 The following states do not appear to require reporting time pay for adults (states with an asterisk specifically confirm that
fact on the website of the state agency responsible for wage/hour issues): Alabama, Alaska, Arizona, Arkansas, Colorado®,
Delaware, Florida, Georgia, Hawaii, Idaho, lllinois, Indiana, lowa, Kansas, Kentucky, Louisiana, Maine, Maryland*, Michi-
gan, Minnesota, Mississippi, Missouri, Montana®, Nebraska, Nevada, New Mexico, North Carolina®, North Dakota, Ohio,
Oklahoma, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, Washington®, West
Virginia, Wisconsin, and Wyoming. While Oregon’s reporting pay law was rescinded in 1990, it does have such a rule in
place for workers who are minors.

¢ Puerto Rico information taken from Charlotte Alexander, Anna Haley-Lock, and Nantiya Ruan, “Stabilizing Low-Wage
Work: Legal Remedies for Unpredictable Work Hours and Income Instability” (2013).

NOTES FOR APPENDIX 2:

¢ CBA effective May 2, 2011 through April 27, 2014. http://www.dol.gov/olms/regs/compliance/cba/private/cbrp_2446_
pri.pdf

8 CBA 2011-2013. http://www.seiu503.org/files/2012/01/11-13_Union_Specials_1221111.pdf
¢ 2011 contract. http://www.nmu.edu/hr/node/269#a9

70 CBA effective 1 October, 2005. http://www.seiu-uhw.org/files/2011/08 /uhww.pdf

7' CBA 2009-2011. http://securityfirstsfo.blogspot.com/p/collective-bargaining-agreement.html

72 Agreements effective 1 August, 2010 through 31 July, 2014. http://www.mcamw.org/wp-content/uploads/2013/09/
mcamw-local-cba-clean-11-8-101-04-21-2011-08-10-26..pdf

73 CBA effective 1 July, 2007 through 30 June, 2017. http://www.cityofchicago.org/dam/city/depts/bldgs/general /Union/
unioncontractpipefitters.pdf

74 CBA 2011-2013. http://www.afscme3336.org/docs/contracts/2011_13Contract.pdf

75 CBA effective 11 May, 2011 through 31 December, 2013. http://www.seiu49.org/files/2011/10/2011_MWMC.Draft_.pdf

76 CBA effective 1 July, 2011 through 30 June, 2014. http://www.seiu49.org/files/2011/09/2011_EmanuelContract.pdf

77 CBA effective 1 August, 2010 through 30 June, 2013. http://www.seiud9.org/files/2011/06/KAISER Contract.Scales.4.11.11.
pdf

*Any errors in this report should be attributed to the writers, not the reviewers.
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